IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF SEAN W LLI AM RHOAD,
By and through its Adm nistrator
GEORGE W LLI AM RHOAD, JR

V. : ClVIL ACTI ON
) No. 05-5875
EAST VI NCENT TOMSHI P,
BOROUGH OF SPRI NG CI TY,
BOROUGH OF PHCEN XVI LLE

VEMORANDUM AND ORDER

JOYNER, J. APRIL 18, 2006
Presently pending before the Court are the notions of the

Def endants, East Vincent Townshi p and Borough of Spring Cty, for

dism ssal of Plaintiff’s conplaint. For the reasons set forth

bel ow, the notions shall be granted in part and denied in part.

Hi story of the Case

Plaintiff in this case is the Estate of Sean WII|iam Rhoad
(“Rhoad”), Deceased, by and through its Adm nistrator, George
WIlliam Rhoad, Jr. Plaintiff alleges that Rhoad s constitutional
rights were violated by Defendant-Minicipalities throughout his
cooperation as an informant with their respective police
departnments. The factual allegations of this conplaint are as
follows: On July 22, 2002, Rhoad was arrested by the Spring City
Pol i ce Departnent for possession of a controlled substance and

drug paraphernalia, and as a result was required to enter the



Horsham dinic for his drug addiction. (Conplaint, T 9-10). On
or about August 5, 2002, after Rhoad' s release fromthe Horsham
Cinic, a representative of the Spring Gty Police Departnent
approached and conpelled himto assist the departnment with
ongoi ng investigations in the Spring Gty area. (Conplaint,
11). Around this time, Rhoad's father informed Chief Roman of the
Spring City Police Departnent that his son was not physically or
psychol ogically prepared to deal with this work. (Conplaint,
14). On August 6, 2002, Rhoad was interviewed for a second tine
by representatives of the Phoenixville Police Departnent; he was
al so interviewed by representatives of the Chester County
Muni ci pal Drug Task Force (“CCVMDTF’), an entity with which al
Def endants were participating regardi ng Rhoad’ s cooperati on.
(Conmpl aint, 91 15, 17).

Throughout this tinme, Rhoad s drug addiction was increasing.
(Conmplaint, § 19). He eventually approached Oficer Eckman of
t he Phoeni xville Police Departnent, his contact with the CCVDTF
and requested that he be permtted to cease his cooperation and
enter drug rehabilitation; he was denied. (Conplaint, § 20). From
Septenber 3, 2002 t hrough Septenber 16, 2002, Rhoad repeatedly
pled for permssion to enter a treatnent facility and was at al
times denied by representatives of Defendants. (Conplaint, 1 21,

24). On or about Septenber 17, 2002, Rhoad conmm tted suicide.



(Conpl aint, T 25).

Plaintiff asserts that Rhoad s actions and appearance nade
it clear that he was a harmto hinself and that the officers,
agents, and enpl oyees of Defendants who canme in contact with him
knew or shoul d have known that he was capable of self-inflicted
harm (Conplaint, ¥ 29). Plaintiff further alleges that the
Def endants’ failure to intervene, nonitor, or prevent Rhoad from
proceeding with his clear intention to do harmto hinself, as
well as their failure to secure himdrug, psychiatric, or nedical
treatnent, directly resulted in his suicide. (Conplaint, { 30).

Plaintiff commenced this action on Novenber 8, 2005 all eging
that the Defendants deprived Sean WIIliam Rhoad of his
substantive due process rights afforded to himunder the
Fourteenth Amendnent of the United States Constitution in
violation of 42 U . S.C. § 1983 (“8§ 1983"). Mre specifically,
Plaintiff alleges that the Defendants are at fault under several
theories of 8§ 1983 liability, including: (1) unconstitutional
policy or custom including the failure to train; (2) state-
created danger; and (3) special relationship. Plaintiff also
al l eges that Defendants are liable for wongful death. It is
t hese clainms which Defendants now seek to dism ss pursuant to
Fed. R Cv. Pro. 12(b)(6). It nust further be noted that based
on the simlar nature of Plaintiff’s clains agai nst each

Def endant, in addition to the Defendants’ nearly identi cal



responses to such, that Defendants’ notions to dismss wll be
treated together for purposes of this nenorandum and order.

St andards Applicable to Rule 12(b)(6) Mbdtions

As a general rule, when considering notions to dismss
pursuant to Fed. R CGv. P. 12(b)(6), the district court nust
“accept as true the factual allegations in the conplaint and al
reasonabl e i nferences that can be drawn therefrom” Al lah v.
Seiverling, 229 F.3d 220, 223 (3d Cr. 2000) (internal quotations
omtted). A notion to dismss may only be granted where the
all egations fail to state any clai mupon which relief may be

granted. See Mdrse v. Lower Merion Sch. Dist., 132 F.3d 902, 906

(3d CGr. 1997). The inquiry is not whether a plaintiff wll
ultimately prevail in atrial on the nerits, but whether the
plaintiff should be afforded an opportunity to offer evidence in

support of his clains. In re Rockefeller Cr. Props., Inc., 311

F.3d 198, 215 (3d Cir. 2002). Dismssal is warranted only “if it
is certain that no relief can be granted under any set of facts

whi ch could be proved.” Klein v. General Nutrition Cos., 186 F. 3d

338, 342 (3d Cir. 1999) (internal quotations omtted). It nust be
noted that courts are not required to credit bald assertions or

| egal conclusions inproperly alleged in the conplaint and | egal
concl usions draped in the guise of factual allegations may not

benefit fromthe presunption of truthfulness. In re Rockefeller,

311 F. 3d at 216.



Di scussi on

Plaintiff’s Clains Under 42 U S.C. § 1983

The threshold question in any 8 1983 case is whether the
plaintiff has alleged a deprivation of a right protected by the
Constitution and whether the deprivation was commtted by a

person acting under the color of state law. Mark v. Borough of

Hat boro, 51 F.3d 1137, 1141 (3d Gr. 1995). Section 1983

provides, in pertinent part:

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any State
or Territory, or the District of Colunbia, subjects, or
causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof
to the deprivation of any rights, privileges, or
immunities secured by the Constitution and | aws, shal
be liable to the party injured in an action at | aw,
suit in equity, or other proper proceeding for
redress. ..

42 U . S.C. A 8§ 1983 (2003). The statute creates no substantive

rights. Brown v. Pa. Dep't of Health Energency Med. Servs.

Training Inst., 318 F.3d 473, 477 (3d Cr. 2003). It only acts

as a neans to provide renedies for violations of rights secured
under the Constitution or federal laws. |d. Instantly, Plaintiff
al l eges that the Borough of Spring Gty and East Vincent Township
vi ol at ed Rhoad’ s substantive due process rights protected by the
Fourteenth Amendnent, including his right to be secure in his

person. (Conplaint, Y 33, 36).



As a general rule, the Due Process Cl ause of the Fourteenth
Amendnent does not require state actors to protect citizens from

the violence of private actors or thensel ves. DeShaney v.

W nnebago County Dep’'t of Soc. Servs., 489 U. S. 189, 195, 103 L

Ed. 2d 249, 109 S. C. 998 (1989); Estate of Henderson v. Gty of

Phila., No. 98-3861, 1999 U.S. Dist. 10367, at *14 (E.D. Pa. July
12, 1999). In DeShaney, the Court addressed whether the state
deprived a child of his liberty interest in “free[don] from..
unjustified intrusions on personal security” after a county’s
departnment of social services failed to protect the child from

conti nued physical abuse fromhis father. 489 U S. at 195. The

Court found:

[ T] he Due Process C ause does not require the State to
provide its citizens with particular protective
services, it follows that the State cannot be held
Iiabl e under the Cause for injuries that could have
been averted had it chosen to provide them As a
general matter, then, we conclude that a State’'s
failure to protect an individual against private

vi ol ence sinply does not constitute a violation of the
Due Process C ause.

Id. at 196-97. Despite this | anguage, the Court went on to note
that a special relationship could exist between the state and a
private individual that would i npose an affirmative duty of care
and protection on the state. 1d. at 199-201. In dicta, the Court
al so alluded to the possibility that another exception may exi st
even in the absence of such a relationship. 1d. at 201. The Third
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Crcuit later recognized this exception in its approval of the

state-created danger theory of liability. See Kneipp by Cusak v.

Tedder, 95 F.3d 1199 (3d Cir. 1996).

A Speci al Rel ationship

Def endants nove for the dismssal of Plaintiff’s claimin
Count 11, which seeks to inpose liability under the speci al
relationship theory because Rhoad was not in custody of the
Def endants when he comm tted sui cide.

Under the special relationship exception, a state actor may
be held liable “when the state enters into a special relationship
with a particular citizen... [and] fails, under sufficiently
cul pabl e circunstances, to protect the health and safety of the
citizen to whomit owes an affirmative duty.” Mrse, 132 F.3d at

907 (quoting DR._v. Mddle Bucks Area Vocational Tech. Sch., 972

F.2d 1364, 1369 (3d Cr. 1992)). As the Suprene Court noted in
DeShaney, “[t]he affirmative duty to protect arises not fromthe
State’s know edge of the individual’s predicanent or fromits
expression of intent to help him but fromthe [imtation which
it has inposed on his freedomto act on his own behalf.” 489 U S.
189, 200. The Third Crcuit has read this to require physical
custody. D.R, 972 F.2d at 1370. Furthernore, courts have found
that no special relationship exists when the plaintiff
voluntarily places hinself in the custodial relationship with the

state. See Fial kowski v. Greenwich Hone for Children, Inc., 921




F.2d 459, 465-66 (3d Cr. 1991); Shalley v. Gty of Phila., No.

94-5883, 1995 W 770819, at *4 (E.D. Pa. Dec. 27, 1995).

In G69 v. Degnan, the court addressed whet her the specia

rel ati onship doctrine applied to informants. See 745 F. Supp.
254, 262-63 (D. N.J. 1990). There, the plaintiff-informant’s
secret identity was discovered and he clained that the state,
based on the parties’ special relationship, owed himprotection
and a new identity. The court found that a special relationship
coul d exi st when both parties anticipate that, if discovered, the
informant’s cooperation could lead to a threat of that person’s
life and the state offers guarantees of certain protections if
such an event were to occur. Id. at 265. It concluded that once
the state guarantees the informant certain protections it cannot,
consistent wwth the Constitution, avoid such prom ses. 1d.

Here, the Plaintiff has failed to allege that the state and
Rhoad were in a special relationship creating an affirmative duty
on the state to protect Rhoad fromharmng hinself. Wiile it is
reasonable to infer that the officers’ repeated denials of
Rhoad’ s requests to enter treatnment until he finished his
cooperation effectively, or constructively, restrained Rhoad from
seeking help on his owmn, there is no allegation that Rhoad was in
physi cal custody as required under Third G rcuit jurisprudence.
(Complaint, 1Y 20, 21, 24). In addition, there is no allegation

that Rhoad’s cooperation with the officers was a result of



anything but his owm volition. Al so, unlike G 69, here the harm
whi ch befell Rhoad did not result fromanticipated activities
while he was acting in his capacity as an informant; rather, they
resulted fromhis own actions, which were collateral to his
cooperation. Accordingly, Plaintiff has failed to establish that
Def endant and Rhoad were in a special relationshinp.

For the reasons stated above, Defendants’ notions to dism ss
Count Il are G anted.

B. St at e- Cr eat ed Danger

Def endants nove for dismssal of Plaintiff’s claimin Count
1l under the state-created danger theory of liability because
Rhoad’ s suicide was neither foreseeable nor did the police
officers use their authority to create an opportunity for its
conmi ssion to occur.

In Kneipp, the Third Grcuit formally adopted the state-
created danger theory of liability. See 95 F.3d 1199. There,
Samant ha Knei pp and her husband were stopped by police officers
whi | e wal ki ng home froma bar on a cold January night. [d. at
1201. The officers allowed Samantha’s husband to continue hone to
check on their babysitter while keeping her behind. Id. at 1202.
Samant ha was visibly intoxicated and reliant on her husband to
wal k, yet the officers eventually left allowng her to wal k hone
on her own. |d. She never arrived hone and was |ater found |ying

unconsci ous on the side of the road. 1d. at 1203. As a result of



the cold, she suffered hypotherm a, which caused severe brain
damage. 1d. The circuit court reversed the district court’s
finding of summary judgnment for defendants. It found the

def endant state actors could be |iable under the state-created

danger theory if:

(1) the harmultimately caused was foreseeabl e and

fairly direct; (2) the state actor acted in wllful

di sregard for the safety of the plaintiff; (3) there

exi sted sone relationship between the state and the

plaintiff; (4) the state actors used their authority to

create an opportunity that otherw se would not have

existed for the third party’'s crine to occur.

Knei pp, 95 F. 3d at 1208 (quoting Mark, 51 F.3d at 1152). The
court concluded that a reasonable jury could find that the

of ficers used their authority to create a dangerous situation by
increasing the risk to Samantha. Kneipp, 95 F.3d at 1209.

In Morse, the Third G rcuit again discussed the state-
created danger theory applying the sanme four-part test. See 132
F.3d. 902. There, private contractors working on a school
building in the Lower Merion School District would often prop
open a back door to ease their access into the building. 1d. at
904. The school district unlocked the back door for the workers
inviolation of its policy to keep all side and back doors | ocked
at all times. Id. One day, a nmentally ill resident entered the

back door and nurdered a teacher. Id. The Third Crcuit found

that the plaintiffs, the estate of the teacher, failed to state a

10



cl ai mbased on the state-created danger theory. It held as a
matter of |law that the defendants could not have foreseen that
unl ocki ng the door would result in the comm ssion of a murder by
a local resident. |d. at 908.

In Estate of Henderson, the district court addressed the

state-created danger theory in a manner instructive for purposes
of this notion to dismss. See 1999 U.S. Dist. LEXIS 10367.

There, Donna Henderson intended to involuntarily commt her
mentally ill son Salimfor psychol ogical treatnent because she
feared that his illness made hima danger to hinself. |d. at *3.
After contacting 911, two officers were dispatched to her hone to
transport Salimto the hospital. 1d. Wen they arrived at the
Hender son hone, the officers received papers from Donna Hender son
authorizing her son’s commtnent. [d. at *5. Wiile the officers
were readi ng the papers, SalimHenderson (“Salinf) came
downstairs. 1d. He explained to his nother that he knew why the
officers were there and that he did not want to go to the
hospital. Id. He then told everyone that he needed to go upstairs
for sonething, which the officers allowed himto do w thout
restraint. Id. When he was out of “earshot,” Donna Henderson told
the officers that Salimmght junp out of the window 1d. Shortly
thereafter, there was a loud noise. Id at *6. Salimwas found to
have junped out of the second-story w ndow causi ng hi msevere and

permanent injuries. Id. As explained in greater detail below the

11



court found that the plaintiff failed to produce sufficient
evi dence to survive sunmary judgnent on the fourth prong of the
Kneipp test. 1d. at 31.

1. Sean WIliam Rhoad’ s Harm was Foreseeabl e and
Fairly Direct

The court nust determ ne whether Rhoad s suicide was a
foreseeable harmthat was a fairly direct result of Defendant’s
actions or lack thereof. See Morse, 132 F.3d at 902; Estate of
Henderson, 1999 U S. Dist. LEXI S 10367, at *21. After a detailed
anal ysis of Third Crcuit jurisprudence on foreseeability in the

stat e-created danger context, the court in Genpb v. Karlin, 363

F. Supp. 2d 771, 784 (E.D. Pa. 2005) wote, “a harmis
foreseeabl e when a state actor has actual awareness, based on
concrete information, of a risk of harmto an individual... such
that the actor is on notice that his or her act or failure to act

significantly enhances the risk of harm

In Estate of Henderson, the district court was required to

make a fact intensive analysis of the alleged incident to
determine if the victinms harmwas foreseeable. It found that
Salims attenpted suicide was, in fact, foreseeable because the
of ficers were provided with papers indicating that Salimwas a
danger to hinself, they were aware he did not want to go to the
hospital, and they were told by his nother that he nmay junp out
of the second-story window |d. at *23. The court al so found

Salimis harma fairly direct result of the officers’ failure to

12



act because they did nothing to control his actions three to four
m nutes after his nother’s warnings. ld.

Presently, Plaintiff has sufficiently alleged that the
decedent’ s suicide was foreseeable and a fairly direct result of
the officers’ actions or lack thereof. First, the conpl aint
all eges that the officers and ot her agents and enpl oyees of
Def endants, through their contact wth Rhoad, knew or shoul d have
known that he was capable of self-inflicted harm (Conplaint,
29). It further asserts that upon comencenent of his cooperation
with the CCMDTF, an entity with which all Defendants were
al | egedly working, Rhoad’ s father warned Chief Ronman of the
Spring City Police Departnent that his son was not
psychol ogically prepared to assist the officers in their
i nvestigations. (Conplaint, Y 14, 15, 17). Wile this warning
was not as specific as Denise Henderson’s as to the harmthat

faced her son in Estate of Henderson, when coupled w th other

factual allegations, the inference can be drawn that the officers
shoul d have been aware that Rhoad posed a serious risk of harmto
hi msel f. For exanple, while in the control of the officers, Rhoad
“outwardly manifested his... nental health condition.”

(Complaint, § 28). In addition, his actions and appearance
further displayed his psychol ogi cal deconposition. (Conplaint,
29). Taking these allegations as true, Plaintiff has adequately

pled that the officers had notice of Rhoad's deteriorating nenta

13



condi tion making his suicide foreseeable. See Kneipp, 95 F. 3d

1199 (finding that the officers’ awareness of the victinms
intoxicated condition nmade it foreseeable that she would suffer
harmif left alone on the side of the road in the cold).
Plaintiff has also sufficiently pled that Rhoad s suicide
was a fairly direct result of the officers’ actions or |ack
thereof. Here, the conplaint alleges that the officers failed to
protect Rhoad fromthe harmthat he posed to hinself. It also
all eges that the officers repeatedly denied his pleas to enter
rehabilitation on his own while at the sanme tine conpelling his
conti nued cooperation with their investigations. (Conplaint, Y
20-22, 24). Like the officers’ inaction after Denise Henderson’s

warnings in Estate of Henderson, here the officers were on notice

of the risk of harm Rhoad posed to hinself yet did nothing to
prevent the risk frommaterializing. Instead, the officers
affirmatively deni ed Rhoad’ s repeated pleas to enter
rehabilitation. These acts and om ssions helped to ultimately
preci pitate his suicide.

2. The State Actors Acted in WIIlful D sregard for
Sean WIIliam Rhoad’ s Safety

The court must next determ ne whether the officers acted

with willful disregard for Rhoad’ s safety. See Knei pp, 95 F.3d at

1208; Estate of Henderson, 1999 U. S. Dist. LEXIS 10367, at * 25.

To do so, “[t]he environnment created by the state actors nust be

dangerous; they nust know it to be dangerous; and ... [they] nust

14



have at | east been deliberately indifferent.” Mrse, 132 F.3d at

910 (quoting Johnson v. Dallas Indep. Sch. Dist., 38 F.3d 198,

201 (5th Cr. 1994)). Stated differently, the harm nust have
been foreseeable to the state actors and the “state’s actions
must evince a willingness to ignore [that] foreseeabl e danger or
risk.” Mrse, 132 F.3d at 910.

In Estate of Henderson, the court held that a reasonabl e

jury could find that based on Donna Henderson’s warnings, the
of ficers knew Salimwas in immnent danger and did nothing to
protect him 1999 U S. Dist. LEXIS 10367, at * 26-27. In other
words, “their decision to continue reviewing [his comm tnent
papers] in the face of potentially inmmnent danger was
deliberately indifferent to [his] safety.” Id. at *27. In Morse,
the court found the defendants could not have been aware of the
danger posed by the nentally ill resident, nor could they have
foreseen it; and, therefore, as a matter of lawit held
defendants did not act with willful disregard to the victins
safety. 132 F. 3d at 910. Finally, in Kneipp, the court “focused
on the police officers’ decision to send Sanant ha Knei pp hone
al one, despite their awareness of her intoxicated and

i ncapaci tated state, as evidence of their deliberate
indifference.” 1d. at 910 (analyzing the holding in Kneipp, 95
F.3d 119).

Plaintiff has sufficiently alleged that the officers acted

15



in wllful disregard for Sean Rhoad's safety. As aforenentioned,
Rhoad’ s father’s assertions to Chief Roman concerning his son’s
condition, coupled with Rhoad’ s appearance and outward

mani festations of his nental deconposition, created awareness
anong the officers of the danger of harm Rhoad posed to hinself.
(Complaint, 1Y 14, 28-29). Despite this know edge, the officers
continued to conpel Rhoad’s cooperation with their investigations
whi |l e denying his repeated pleas to seek rehabilitation for his
drug dependency and psychol ogical ailnents. (Conplaint, Y 21-

22). Simlar to the cases of Kneipp and Estate of Henderson, here

the officers failed to address the apparent dangers Rhoad posed
to hinmself evidencing deliberate indifference to his safety.

3. There Exi sted Sone Rel ationship between the State
and Sean W |iam Rhoad

The court nust next determ ne whether there existed sone
rel ati onship between the state and Rhoad. In Kneipp, the court
noted that this relationship requires “some contact such that the
plaintiff was a foreseeable victimin the tort sense.” 95 F. 3d at
1209 n. 22. Described as the “foreseeable plaintiff prong,” it
requires a plaintiff to establish that “the plaintiff was a
menber of a discrete class of persons subjected to the potential
har m brought about by the state’s actions.” Mrse, 132 F. 3d at

913.

In Estate of Henderson, the court found that sone

rel ati onshi p exi sted between Sali m Henderson and t he defendants

16



in that he was a foreseeable victimof the officer’s failure to
restrain his actions. 1999 U S. Dist. LEXIS 10367, at *30. It
reasoned that “because Henderson’s injuries resulted from
f oreseeabl e harm and because the officers were warned that he may
injure hinself in precisely the manner he did, Henderson was
clearly a foreseeable victimof the officers’ inaction.” 1d. at
31.

Plaintiff has adequately alleged that Rhoad was a
foreseeable victimof both the officers’ denials of his requests
to seek psychol ogical treatnment and their inaction to seek

treatnment on his behal f. Like Estate of Henderson, here the

danger Rhoad posed to hinself was foreseeable. Wile it is not
all eged the officers were aware of the exact manner in which he
woul d harm hi nsel f, and were not present when he did so, they
were still on notice that he posed a risk to his own safety.
Therefore, Rhoad was an arguably foreseeable victimof the
officers’ acts and om ssi ons.

4. The State Actors used their Authority to Create
the Opportunity for Sean WIIliam Rhoad s Sui ci de

The court nust finally determ ne whether the officers “used
their authority to create an opportunity that otherw se would not
have existed” for Rhoad to commt suicide. Kneipp, 95 F. 3d at
1208. As the court in Mirse noted, whether an affirmative act is
requi red and what constitutes such an act is less than clear. 132

F.3d at 914. The court, however, determ ned that the “dispositive

17



factor is whether the state has placed the plaintiff in a
dangerous position that was foreseeable, and not whether the act
was nore appropriately characterized as an affirmative act or an
om ssion.” 1d. at 915.

Courts within the Third Crcuit and Eastern District of
Pennsyl vani a have found causati on under the state-created danger
theory when the state’s intervention or |ack thereof has
increased the risk of harmto the plaintiff or subjected the
plaintiff to harm nonexi stent before such an act or om ssion.

Sanford v. Stiles, No.03-CV-5698, 2004 W. 2579738, at *4 (E. D

Pa. Nov. 10, 2004); Estate of Henderson, 1999 U S. Dist. LEXIS

10367, at *34. See, e.d., Kneipp, 95 F. 3d at 1209 (finding

officers increased the risk of harmto the intoxicated plaintiff
by separating her fromthe private aid of her husband); G enop,
363 F. Supp. 2d 771 (concluding that the defendants placed the
plaintiff, a student severely beaten by classmates, in a nore
dangerous position by failing to nonitor unsafe commopn areas in
t he school and concealing past reports of attacks rather than

taki ng appropriate steps to address the violence); Sciotto v.

Marple Newtown Sch. Dist., 81 F. Supp. 2d 559, 565 (E.D. Pa.

1999) (holding that the school increased the risk of harmto the
plaintiff, a student westler, by encouragi ng and conpelling
westlers of a heavier weight class to westle |ighter, younger

hi gh school westlers). But see, Mirse, 132 F.3d at 915-16

18



(rejecting the plaintiff-teacher’s state-created danger claim
agai nst the school district because her nmurder by a nentally
unstabl e resident was not a foreseeabl e consequence of unl ocki ng
the rear door of the school in which plaintiff worked and because
she could not prove “that defendants placed [her] in a dangerous
environment stripped of nmeans to defend [herself] and cutoff from

sources of aid’); Estate of Henderson, 1999 U S. Dist. LEXIS

10367, at *34-36 (rejecting the plaintiff’s state-created danger
cl ai magai nst police officers because his nother’s intention to
involuntarily conmt himto a nental hospital, and not the
officers’ arrival at his honme to transport himthere, increased
the risk that he would attenpt to harm hinself by |eaping froma
second-story w ndow and because the officers did nothing to
remove his private sources of aid).

It nmust first be noted that Plaintiff’s conplaint is replete
with allegations that upon comrencenent of Rhoad’s cooperation,
Def endants had a duty to evaluate his drug dependency and
psychol ogi cal needs and offer himcare and protective services in
the formof drug rehabilitation and psychiatric help. (Conplaint,
19 50-52). It is further alleged that, by failing to take
adequate actions to protect Rhoad from hinself, the officers
effectuated a state-created danger. (Conplaint, f 52). Wiile the
officers’ failures to act may be viewed as om ssions that are

actionabl e under Mrse, DeShaney nakes it clear that there is no

19



duty on the state to protect citizens fromthe viol ence of

private actors or thenselves. See DeShaney, 489 U S. at 195;

Morse, 132 F.3d at 915. Therefore, this Court mnust | ook el sewhere
in the conplaint to determne if Plaintiff has established the
fourth prong of the Kneipp test.

Plaintiff has adequately pled that the officers placed Rhoad
in a position of foreseeable danger as to satisfy the fourth
prong of the Kneipp test. The officers both isolated Rhoad from
private sources of aid and increased the risk of danger he posed
to hinmself. For instance, Plaintiff has alleged that during
Rhoad’ s cooperation, his drug dependency was increasing and that
he outwardly mani fested his nental health deconposition.
(Complaint, Y 14, 28). Plaintiff has also alleged that Rhoad
repeatedly requested that the officers allow himto cease
assisting themin order to enter appropriate rehabilitative
treatnment. (Conplaint, § 21). Despite his pleas, the officers
refused, instead requiring himto continue his cooperation before
he could do so. (Conplaint, Y 20, 21, 24). These proscriptions
i sol ated Rhoad from private sources of aid for his drug
dependency and psychol ogi cal problens. Wiile it is not alleged
that Rhoad was in custody or physically restrained from seeking
help on his own, it is reasonable to infer that the officer’s
constant denials of his requests constructively prevented him

from doi ng so. Consequently, w thout treatnent, the danger

20



Rhoad’ s nental deconposition posed to his own safety increased,
ultimately mani festing into his comm ssion of suicide. For these
reasons, the causal relationship between the officers’ actions
and Rhoad’s suicide is sufficient to satisfy the fourth prong of
t he Knei pp test.

While Plaintiff has sufficiently pled that Defendants may
have effectuated a state-created danger, the inquiry does not
stop here. Plaintiff nust further allege that “sone mnuni ci pal
policy or custom caused the underlying constitutional violation
by state actors under the state-created danger theory...” MB.

v. Gty of Phila., No. 00-5223, 2003 U.S. Dist. LEXIS 2999, at *

19 (E.D. Pa. Mar. 3, 2003). Although some district courts reject
this |l ayered analysis and treat policy and custom cl ai s
separately from state-created danger clains, based on the Suprene

Court’s holding in Muinell v. City of New York Dep’t of Soc.

Servs., 436 U. S. 658, 56 L. Ed. 2d 611, 98 S. . 2018, this
Court is conpelled to favor the former approach. In Mnell, the
Court found that nunicipalities could not be held vicariously
liable for constitutional violations commtted by their agents or
enpl oyees unl ess the agents or enpl oyees were acting pursuant to
a nmunicipal policy or custom 1d. at 690. Therefore, it follows
that municipalities cannot be held vicariously liable for a
state-created danger violation commtted by their agents or

enpl oyees unl ess the agents or enpl oyees were acting pursuant to
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a nuni ci pal policy or custom

C. Policy or Custom

As aforementioned, a municipality cannot be held liable
solely on the basis of its enployees’ or agents’ actions under

t he doctrine of respondeat superior. Bd. of County Commirs of

Bryan County v. Brown, 520 U.S. 397, 403, 137 L. Ed. 2d 626, 117

S. . 1382, 1388 (1997). Rather, a nmunicipality may only be held
|iable where the actions of its agents or enployees are conmtted
pursuant to sonme policy or custom Mnell, 436 U S. at 690.

Policy and custom have been defined and distingui shed as foll ows:

Policy is made when a ‘ deci si onmaker possessing final
authority to establish nmunicipal policy with respect to
the action’ issues an official proclamation, policy, or
edict. A course of conduct is considered to be a
‘custom when, though not authorized by |aw, ‘such
practices of state officials [are] so permanent and
well -settled as to virtually constitute | aw.

Beck v. Gty of Pittsburgh, 89 F.3d 966, 971 (3d Gr. 1996)

(quoting Andrews v. Gty of Phila., 895 F.2d 1469, 1480 (3d G r

1990) (citations omtted). Custom nmay al so be established by

showi ng a policynmaker’s know edge and acqui escence to a practice.
Id. Once a policy or custom has been established, it nust also be
shown that the policy or customwas the “noving force” behind the

all eged injury. Bryan County, 520 U S. at. 403.

In Gty of Canton v. Harris, 489 U.S. 378, 388, 103 L. Ed.
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2d 412, 109 S. C. 1197 (1989), the Court found that inadequate
training may al so serve as the basis for § 1983 policy or custom
l[tability “where the failure to train anmounts to deliberate
indifference to the rights of persons with whomthe police cone
into contact.” Failure to adequately train nunicipal enployees
“can ordinarily be considered deliberate indifference only where

the failure has caused a pattern of violations.” Berg v. County

of Allegheny, 219 F.3d 261, 276 (3d Cir. 2000)(citing Bryan

County, 520 U. S. at 408-09). However, the Suprene Court has not
forecl osed the possibility that a single violation of

constitutional rights arising froma nmunicipality's failure to
train its enployees to handle recurring situations could inpose

liability. See Bryan County, 520 U.S. at 409 (citing Harris, 498

U S. at 390, n. 10).

Plaintiff has adequately alleged that Defendants, through
their policies and custonms, including their failure to train
their police personnel, violated Rhoad’s constitutional rights to
substantive due process. Plaintiff has averred that the
Def endants failed to train their enployees concerning the safety
and psychol ogi cal needs of persons in their control and that
their policies and custons denonstrated deliberate indifference
to the safety and nental needs of Rhoad and those simlarly
situated (Conplaint, T 32, 34). Plaintiff has al so established

causation by asserting that these policies and practices resulted
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in the death of Rhoad. (Conplaint, § 34). In addition, Plaintiff
has pled that the Defendants’ conduct manifested deliberate

indi fference for, anong other reasons, failing to admnister to
Rhoad’ s nmental health needs after his request for rehabilitation
and by failing to adequately train police personnel regarding
“sui ci dal behavior/ideation.” (Conplaint, 1Y 34(b), (d)). To
conclude, Plaintiff has adequately pled that Defendants may be
liable for the violation of Rhoad's constitutional rights arising
fromunconstitutional policies or custons, including Defendants’

failure to train.

For the reasons stated above, Defendants’ notions to dism ss

Counts | and |1l are Deni ed.
1. Wongful Death

Plaintiff’s final count (Count V) seeks to inpose liability
upon Defendants under a state law claimfor wongful death

pursuant to 42 Pa. C. S. A § 8301.

Under the Pennsylvania Political Subdivision Tort C ains
Act, 42 Pa. C. S. A 88 8541-8564, |ocal agencies are generally

immune fromtort liability. Estate of Brian Sullivan v. CGeo

G oup, Inc., No. 05-5354, 2005 U S. D st. LEXIS 33155, at * 3

(E.D. Pa. Dec. 15, 2005). The act provides, inter alia, that “no
| ocal agency shall be |iable for any damages on account of any

injury to a person or property caused by any act of the | ocal
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agency or an enpl oyee thereof or any other person.” 42 Pa. C S A
8§ 8541. It enunerates eight exceptions where a nunicipality may
be liable for negligent acts resulting in injury to persons.

These i ncl ude:

(1)vehicle liability; (2) care, custody or control
of personal property; (3) care, custody or control of
real property; (4) dangerous conditions of trees,
traffic signs, lights, or other traffic controls,
street lights or street lighting systens under the
care, custody or control of the |ocal agency; (5) a
dangerous condition of utility service facilities owned
by the | ocal agency; (6) a dangerous condition of
streets owned by the | ocal agency; (7) a dangerous
condition of the sidewal ks owned by the | ocal agency;
and (8) the care, custody or control of aninals.

42 Pa. C.S.A 8 8542. The immunity conferred by the Act does not

protect state entities fromfederal clains. Wade v. City of

Pittsburgh, 765 F.2d 405, 407 (3d Gr. 1985).

Plaintiff has failed to allege that the Defendants’ acts
fall within any of the enunerated exceptions; therefore, the
Def endants are immne fromPlaintiff’s wongful death cl aim

For the reasons stated above, Defendants’ notions to

dism ss Count V are G anted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ESTATE OF SEAN W LLI AM RHOAD,
By and through its Adm nistrator
GEORCGE W LLI AM RHOAD, JR :

V. : ClVIL ACTI ON
EAST VI NCENT TOANSHI P, : No. 05-5875
BOROUGH OF SPRI NG CI TY, :
BOROUGH OF PHCENI XVI LLE

ORDER

AND NOW this 18'" day of April, 2006, upon consideration
of Defendants, East Vincent Township and Borough of Spring Gty’s
Motions to Dismss Plaintiff’'s Conplaint, it is hereby ORDERED
that the Motions are GRANTED in part and DENIED in part in
accordance with the rationale set forth in the preceding
Menmor andum Opi nion, and Counts Il and V of the Plaintiff’s

Conpl ai nt are DI SM SSED.

BY THE COURT:

s/J. Curtis Joyner
J. CURTIS JOYNER, J.
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